FARM LEASE

THIS FARM LEASE is made as of the Date of Lease below specified by and between the Landlord and Tenant identified herein.

W I T N E S S E T H:
PART I:  SPECIAL PROVISIONS

1. DATE OF LEASE: 
September 17, 2009

2. LANDLORD:  
Town of Lexington, Massachusetts

3. LANDLORD’S ADDRESS:  1625 Massachusetts Avenue Lexington, MA 02420

4. TENANT:  Dennis Busa

5. TENANT’S ADDRESS:
6 Westminster Ave., Lexington, MA 02420

6. DEMISED PREMISES:   The premises known as the Busa Farm on Lowell Street, Lexington, MA, being the same premises conveyed to the Landlord by deed of Dennis Busa, Francis Busa and Gay McGarvie of even date herewith and filed with the Middlesex South Registry District of the Land Court as Document No.  ____.

7. LEASE TERM:  The period commencing as of the Term Commencement Date and ending as of April 1, 2011. 
8. TERM COMMENCEMENT DATE:  The Date of Lease.

9. RENT COMMENCEMENT DATE:  The Term Commencement Date.

10. TERMINATION DATE:  December 31, 2010, unless extended pursuant to this Lease.

11. BASE RENT:  $1,500.00 annually.  Base Rent from the Term Commencement Date to December 31, 2009 shall be pro-rated and paid on the Term Commencement Date.  Subsequently, Base Rent for each calendar year shall be paid on the first day of each calendar year, and Base Rent for any other partial calendar year shall be equitably pro-rated.

12. ADDITIONAL RENT:  All utilities, insurance, other charges and monetary obligations of Tenant (other than Base Rent) under this lease.  Additional Rent, if any, shall be paid promptly when invoiced by Landlord.

13. PERMITTED USE:  The Demised Premises may be used solely for agricultural purposes and uses accessory thereto which use shall be in keeping with Tenant’s current use of the Demised Premises.

14. BROKER(S):  None.

15. SECURITY DEPOSIT: $25,000.00.

PART II

ARTICLE I -  PREMISES.

Section 1.1
Demised Premises.  Landlord hereby Leases to Tenant and Tenant hereby Leases from Landlord, upon and subject to the terms and provisions of this Lease, the Demised Premises identified in the Special Provisions.  Wherever in this Lease the term “Demised Premises” is used, said term encompasses the parcel identified in the Special Provisions, including any and all existing and future structures and parking facilities, as the same may from time to time be altered.

The Demised Premises are leased to Tenant “AS IS,” with the underground irrigation system, the farm stand building, the two greenhouses, the paved parking area and the pump house currently located thereon.  The Demised Premises are subject to and with the benefit of all present and future covenants, restrictions, easements, encumbrances, rights, and agreements of record to the extent in force and applicable, and subject to zoning, environmental and building laws, ordinances and regulations and such other laws, ordinances and regulations as may from time to time be applicable to the Demised Premises and facilities constructed thereon.

Landlord shall have the right to access and enter upon the Demised Premises for the purposes of inspection and exercising any right reserved to Landlord by this Lease.  In the event of any such entry, and except as otherwise provided herein, Landlord shall use reasonable efforts to minimize interference with or disruption of Tenant and Tenant’s agricultural activities.
ARTICLE II -  TERM OF LEASE.

Section 2.1
Lease Term.  Subject to the terms hereof, Tenant shall have the right to use the Demised Premises during the period of the Lease Term, commencing on the Term Commencement Date and ending on the Termination Date, unless sooner terminated as hereinafter set forth.   

Section 2.2
Acceptance of Demised Premises.  Tenant agrees that no representations or warranties, express or implied, respecting the condition of the Demised Premises and no promises to alter, repair or improve the Demised Premises, either before or after the execution hereof, have been made by Landlord or its agents to Tenant, unless the same are contained herein and made a part hereof.

Section 2.3
Extension of Term.  Tenant, subject to the consent of Landlord (which consent may be granted or withheld in Landlord’s sole discretion), shall have the option to extend the Lease Term for additional calendar years upon the same terms and conditions as are provided in this Lease.
ARTICLE III -  RENT.

Tenant covenants and agrees to pay Base Rent to Landlord as provided in the Special Provisions at Landlord’s Address, or at such other address as Landlord shall from time to time designate in writing.  Base Rent for any portion of a year shall be pro-rated accordingly.

ARTICLE IV- UTILITIES.

Throughout the term of the Lease, Tenant shall pay, either directly or as Additional Rent, the cost of all utilities furnished to the Demised Premises, including, but not limited to, gas, electricity, public water and sewer, telephone and the like.  

Tenant shall pay or cause to be paid as Additional Rent, before any fine, penalty, interest or cost may be added thereto for the non-payment thereof, all taxes, assessments, special use or assessment district taxes,  excises, levies, license and permit fees and all other governmental charges of any kind and nature which during the Term may be assessed, levied, imposed upon or become due with respect to, or become a lien on, the Demised Premises or the leasehold or any part thereof or any appurtenance thereto.  All such charges shall be referred to herein as “Impositions.”  Tenant shall have the right to contest or object to the amount or validity of any Imposition but shall not withhold payment of any Imposition while any such contest or objection is pending.  Tenant, upon request of Landlord, shall furnish to Landlord within thirty (30) days of the date when any Imposition would become delinquent official receipts of the appropriate authority or other evidence reasonably satisfactory to Landlord evidencing payment thereof.

Tenant shall pay promptly when due all taxes which may be imposed upon personal property (including fixtures taxed as personal property) in, on or within the Demised Premises directly to the assessing party.

Landlord acknowledges that, solely in its municipal capacity, it provides water and sewer to the Demised Premises.  This Lease shall not govern the provision thereof, and Landlord shall not be required to furnish to Tenant any facilities or services in its capacity as landlord hereunder.

ARTICLE V - USE OF PREMISES; ASSIGNMENT AND SUBLEASE.


Section 5.1 
Use of Demised Premises.  Tenant agrees that the Demised Premises during the term of this Lease shall be used by the Tenant only for the Permitted Use.

Section 5.2
Additional Tenant Covenants.  It being the intention of the parties to this Lease that it be a fully and completely “net” lease, Tenant further agrees to conform to the following provisions during the entire term of this Lease:

(a) Tenant shall be solely responsible for all, management, maintenance, repair, and upkeep of the Demised Premises and shall not allow any trash or rubbish to accumulate on the Demised Premises during the Lease Term.  Tenant shall operate the Demised Premises in a commercially reasonable manner and generally maintain it in productive farm use during the Lease Term.  

(b) Tenant shall be solely responsible for compliance with all health, safety and building laws with respect to the Demised Premises, including but not limited to compliance with all laws and regulations pertaining to environmental matters. Organic materials and methods for fertilizing and pest control are to be preferred to inorganic chemical means.
(c) Tenant shall utilize only pesticides and herbicides that have been approved for use in accordance with applicable law.  The rate and location of application shall not exceed that permitted for the specific crops being planted and pesticide or herbicide being used.  All other label restrictions or guidelines shall be strictly observed. 

(d) Tenant shall take appropriate measures, in keeping with good agricultural practice, to limit soil erosion and loss from the site to acceptable levels.

(e) Landlord shall have no obligation to provide any maintenance, repair, upkeep, management or security to the Demised Premises.

(f) Tenant shall indemnify and hold harmless Landlord and each of its officers, board members, employees and representatives against all claims, damages, losses, penalties, actions, liens, demands, costs, liabilities, expenses, fines and judgments (including without limitation reasonable legal fees) related to Tenant’s use of the Demised Premises during the Term, including but not limited to use of the Demised Premises by Tenant’s employees, agents, contractors, invitees and customers; provided, however, that this indemnification shall not apply to any claims, damages, losses, penalties, actions, liens, demands, costs, liabilities, expenses, fines and judgments arising directly and primarily from any act of gross negligence or willful misconduct of Landlord. 
(g) Tenant shall not be entitled to assign this Lease or sublease the Demised Premises without the written consent of Landlord, which consent may be granted or withheld in Landlord’s sole discretion.

(h)  No trucks, other than farm trucks and trucks used by 3rd party suppliers, workers and customers shall be permitted on the Demised Premises.    Overnight parking of any vehicles, other than those owned by Tenant and other than up to two cars owned by Tenant’s guests or invitees, is prohibited.

(i) Tenant shall not be entitled to construct improvements or make alterations to the Demised Premises without the written consent of Landlord, which consent may be granted or withheld in Landlord’s reasonable discretion.

(j) Tenant shall maintain the perimeter of the Demised Premises that abuts the adjacent residential lots in neat and orderly condition, including controlling weed growth by cultivation, mowing and/or tilling within ten (10) feet of the adjacent residential lots.

ARTICLE VI –SURRENDER.

Upon the expiration or sooner termination of this Lease, Tenant shall surrender to Landlord the Demised Premises in neat condition and, except as specifically provided otherwise in writing by Landlord, shall remove the underground irrigation system, all farm equipment, agricultural goods, agricultural fertilizers and pesticides, agricultural waste, the existing farm stand structure and foundation, any remaining greenhouse structures and storage facilities and all manmade materials and debris.  Tenant shall leave the existing pump house (but not the unattached pump house chimney) and paved parking area in place.  Tenant shall leave existing root systems in place and, at the Town’s election, plant or spread wildflower seed mix supplied by the Town as is necessary to stabilize the soil prior to Tenant’s surrender of the Demised Premises.  The cost of the purchase, but not the spreading or planting of any wildflower seed mix shall be paid by the Town.  

ARTICLE VII – TENANT’S INSURANCE.

Tenant agrees to maintain during the term hereof and until all of Tenant’s responsibilities have been satisfied hereunder a policy of commercial general liability insurance on an occurrence basis under which the Landlord is named as an additional insured.  Such policy shall not be cancelled, non-renewed or modified  without at least thirty (30) days’ prior written notice to Landlord, .  The minimum limits of liability of such insurance shall be not less than One Million Dollars ($1,000,000.00), combined single limit, for personal injury and death, and for property damage arising out of any one incident or disaster.  The Tenant shall provide the Landlord and said Landlord’s designees with a new Certificate of Insurance, showing the Landlord as additional insured, 30 days prior to the expiration of the then current insurance policy or policies in force.

All insurance provided for in this Article VII shall be effected under valid and enforceable policies, issued by insurers of recognized responsibility licensed and doing business in Massachusetts and having a so-called Best’s Financial Strength Rating of "A:IX" or better, or, if such rating is no longer issued, an equal or better rating by a successor insurance carrier rating service reasonably acceptable to Landlord.  Any deductible amounts under any insurance policies required hereunder shall not exceed five thousand dollars ($5,000).  Upon the execution of this Lease, a binder of such insurance or, upon written request of Landlord, a duplicate original of the policy, shall be delivered by Tenant to Landlord.  In addition, evidence of the payment of all premiums of such policies will be delivered to Landlord.  All commercial general liability, property damage liability, and casualty policies maintained by Tenant will be written as primary policies, not contributing with and not in excess of coverage that Landlord may carry.  If Tenant fails to maintain such insurance, which failure continues for ten (10) days after Landlord gives notice to Tenant of such failure, then Landlord, at its election, may procure such insurance as may be necessary to comply with the above requirements (but shall not be obligated to procure same), and Tenant shall repay to Landlord as Additional Rent the cost of such insurance plus an insurance failure fee of twenty-five percent (25%) of any such cost.

ARTICLE VIII - FIRE AND CASUALTY.

In case during the term hereof the Demised Premises or any facility thereon shall be partially or substantially damaged by fire or other casualty, neither Tenant nor Landlord shall have the obligation to restore the damaged facilities.  If, however, Tenant elects not to restore, it shall so notify Landlord in writing within one hundred eighty days (180) of the damage, and raze the damaged improvements and remove all debris at its expense within ninety (90) days of giving notice not to restore.

Article IX - TERMINATION AND DEFAULT.

Section 9.1
Events of Default.  

Each of the following events shall be deemed an “Event of Default” hereunder:

(a) If Tenant shall fail to (i) pay, as and when due, any payment of rent or other sums payable under this Lease, (ii) comply with the provisions of the Special Provisions hereof with respect to Permitted Uses of the Demised Premises, or (iii) maintain any insurance required to be maintained by Tenant and any such failure shall continue for a period of fifteen (15) days after notice from Landlord to Tenant;

(b) If Tenant shall fail to perform or comply with any other of the agreements, terms, covenants or conditions in this Lease, for a period of thirty (30) days after notice from Landlord to Tenant specifying the items in default, or in the case of a default or a contingency which cannot with due diligence be cured within such thirty (30) day period, within such additional time reasonably necessary provided Tenant commences to cure the same within such 90-day period and thereafter prosecutes the curing of such default with diligence; 

(c) If Tenant shall initiate the appointment of a receiver to take possession of all or any portion of the Demised Premises or Tenant’s leasehold estate for whatever reason, or Tenant shall make an assignment for the benefit of creditors, or Tenant shall initiate voluntary proceedings under any bankruptcy or insolvency law or law for the relief of debtors; or if there shall be initiated against Tenant any such proceedings which are not dismissed or stayed on appeal or otherwise within sixty (60) days, or if, within sixty (60) days after the expiration of any such stay, such appointment shall not be vacated or stayed on appeal;

(d) If Tenant vacates or abandons the Demised Premises for a period of more than forty-five (45) consecutive days, not including seasonal closures and other temporary cessations of active use in the ordinary course of farm operation; 

(e) If this Lease or the Demised Premises or any part of the Demised Premises are taken upon execution or by other process of law directed against Tenant, or are taken upon or subjected to any attachment by any creditor of Tenant or claimant against Tenant, and such attachment is not discharged within ninety (90) days after its levy, or such further time as Landlord may in its discretion allow in the event the Tenant is vigorously and in good faith contesting the attachment; and

(f) Tenant makes any assignment or sublease in violation of this Lease.

Section 9.2
Remedies.  

Upon an Event of Default, Landlord at any time thereafter may give written notice to Tenant specifying such Event or Events of Default and stating that this Lease and the Term hereby demised shall expire and terminate on the date specified in such notice if the Event of Default has not been cured by Tenant before that date.  Upon the date specified in such notice, this Lease and the Term hereby demised and all rights of Tenant under this Lease shall expire and terminate (unless prior to the date specified for termination the Event or Events of Default shall have been cured, in which case this Lease shall remain in full force and effect), Tenant shall remain liable as hereinafter provided, and, at the Landlord’s option, all Improvements shall become the Demised Premises of Landlord without the necessity of any deed or conveyance from Tenant to Landlord.  If Landlord exercises said option, Tenant agrees upon request of Landlord to immediately execute and deliver to Landlord any deeds, releases or other documents deemed necessary by Landlord to evidence the vesting in Landlord of the ownership of all improvements.  Upon such termination, Landlord may re-enter the Demised Premises and dispossess Tenant and anyone claiming by, through or under Tenant by summary proceedings or other lawful process.  

Section 9.3
Landlord’s Right To Perform Tenant’s Covenants.  

(g) Upon an Event of Default, Landlord may, but shall be under no obligation to, cure such default.  Landlord may enter upon the Demised Premises for any such purpose and take all such action thereon as may be necessary.

(h) Landlord shall not be liable for inconvenience, annoyance, disturbance or other damage to Tenant or any operator or occupant of the Demised Premises by reason of making such repairs or the performance of any such work, or on account of bringing materials, tools, supplies and equipment onto the Demised Premises during the course thereof, and the obligations of Tenant under this Lease shall not be affected thereby.

(i) All reasonable sums so paid by Landlord and all reasonable costs and expenses incurred by Landlord, including reasonable attorneys’ fees and expenses, in connection with the performance of any such act  shall be paid by Tenant to Landlord, as Additional Rent, on demand.  If Landlord shall exercise its rights under this Section 9.3 to cure a default of Tenant, Tenant shall not be relieved from the obligation to make such payment or perform such act in the future, and Landlord shall be entitled to exercise any remedy contained in this Lease if Tenant shall fail to pay such obligation to Landlord upon demand.  All costs incurred by Landlord hereunder shall be presumed to be reasonable in the absence of a showing of bad faith, clear error, or fraud.

Section 9.4
Injunctive Relief.  

In the event of any breach or threatened breach by Tenant or Landlord of any of the agreements, terms, covenants or conditions contained in this Lease, the Tenant or Landlord shall be entitled to enjoin such breach or threatened breach and shall have the right to invoke any right and remedy allowed at law or in equity or by statute or otherwise as though re-entry, summary proceedings, and other remedies were not provided for in this Lease.

Section 9.5
Remedies Cumulative.  

Each right and remedy provided for in this Lease shall be cumulative and shall be in addition to every other right or remedy provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or beginning of the exercise by Landlord or Tenant of any one or more of the rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise shall not preclude the simultaneous or later exercise by the party in question of any or all other rights or remedies provided for in this Lease or now or hereafter existing at law or in equity or by statute or otherwise.

Article x – TAKING.

Section 10.1
Award.  


In the event that the Demised Premises, or any part thereof, shall be taken (a) by exercise of any right of eminent domain by an authorized governmental entity other than Landlord or (b) by agreement between Landlord and Tenant and those authorized to exercise such right (any such matters being herein referred as a “Taking”), Landlord and Tenant shall have the right to participate in any Taking proceedings or agreement for the purpose of protecting their interests hereunder.  Each party so participating shall pay its own expenses therefor.

Section 10.2
Termination.

If at any time during the Term of this Lease there shall be a Taking of the whole or substantially all of the Demised Premises, this Lease shall terminate and expire on the earlier of (i) the date upon which the condemning authority takes possession of the real estate subject to the Taking; or (ii) the date title to the real estate is vested in the condemning authority.  Rent hereunder shall be paid to the date of such Taking.  For the purpose of this article, “substantially all of the Demised Premises” shall be deemed to have been taken if the untaken part of the Demised Premises shall be insufficient to allow the economic and feasible operation of the Demised Premises by Tenant.  Tenant’s interest in any Taking award will equal the value to Tenant of the remaining Term of this Lease (the “Tenant’s Share”).  Landlord’s interest in any taking by condemnation will equal the value of its fee interest plus the remaining interest in the structures and improvements to remain on the Demised Premises after the termination hereof (the “Landlord’s Share”).  All awards from the Taking will be divided between Tenant and Landlord in the proportion that Tenant’s Share bears to Landlord’s Share. 

No such termination of this Lease under this Article X shall release Tenant from any obligation hereunder for rent accrued or payable for or during any period prior to the effective date of such termination, and any prepaid rent and insurance premiums beyond the effective date of such termination shall be adjusted.

Section 10.3
Insubstantial Taking.

If a portion of the Demised Premises is taken and Section 10.2 does not apply, then this Lease will automatically terminate on the date of the Taking only as to the portion of the Demised Premises taken and this Lease will continue in full force and effect with respect to the remaining portion of the Demised Premises with Base Rent proportionately reduced.  In such event, any partial Taking award shall be paid to Lexington.

Section 10.4
Temporary Taking.  

Notwithstanding anything set forth herein to the contrary, if the whole or any part of the Demised Premises shall be the subject of a temporary Taking of ninety (90) days or less, this Lease shall remain in full force, including, without limitation, the Term hereof and Tenant’s obligation to pay rent hereunder, and Tenant shall be entitled to receive the entirety of any award so made for the period of the temporary Taking which is within the Term.

ARTICLE XI – HOLDOVER.

If Tenant or any party claiming by, through or under Tenant retains possession of the Demised Premises or any part thereof after the expiration or earlier termination of this Lease, then Landlord may, at its option, serve written notice upon Tenant that such holding over constitutes (i) an Event of Default under the Lease, or (ii) a month-to-month tenancy, upon the terms and conditions set forth in this Lease, or (iii) the creation of a tenancy-at-sufferance, in any case upon the terms and conditions set forth in this Lease.  Tenant shall also pay to Landlord all damages sustained by Landlord resulting from retention of possession.  The provisions of this Article XI shall not constitute a waiver by Landlord of any right of re-entry as set forth in this Lease; nor shall receipt of any rent or any other act in apparent affirmation of the tenancy operate as a waiver of Landlord's right to terminate this Lease for a breach of any of the terms, covenants, or obligations herein on Tenant's part to be performed.  
ARTICLE XII - MISCELLANEOUS PROVISIONS.


Section 12.1
Covenant of Quiet Enjoyment.

Upon payment of the Base Rent and performance of the covenants upon Tenant’s part to be performed hereunder and subject to the terms hereof, Tenant shall lawfully, peaceably and quietly have, hold, occupy and enjoy the Demised Premises during the term hereof without hindrance or molestation by Landlord.  Tenant shall not commit, nor suffer to be committed, any nuisance or other act or thing against public policy, which may disturb the quiet enjoyment of any property owners adjacent to the Demised Premises.  

Section 12.2
Status Report.

Recognizing that both parties may find it necessary to establish to third parties, such as accountants, banks, mortgagees, or the like, the then current status of performance hereunder, either party, on the written request of the other made from time to time, will promptly furnish a written statement of the status of any matter pertaining to this Lease, in form and substance as shall be reasonably requested by such third parties and reasonably acceptable to the party or parties signing the statement.


Section 12.3
Mechanic’s Liens.

Tenant agrees to pay promptly for any work done (or material or service furnished) by or on behalf of Tenant in or about the Demised Premises, and Tenant shall not permit or suffer any lien to attach to the Demised Premises or any other premises owned by the Landlord.  Tenant agrees, within thirty (30) days after Tenant receives written notice of the filing of any action based upon any Notice of Contract and Statement of Account (either by payment or by filing of the necessary bond, or otherwise) for the purpose of asserting any mechanic’s, materialmen’s, or other lien against the Demised Premises, to act to prevent such lien from attaching to the Landlord and/or Landlord’s interest therein, if such liens may arise out of any payment due for, or purported to be due for, any labor, services, materials, supplies, or equipment alleged to have been furnished to or for the Tenant in, upon or about the Demised Premises.

Section 12.4
Invalidity of Particular Provisions.

If any term or provision of this Lease, or the application thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term and provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.


Section 12.5
Provisions Binding, and Other Miscellaneous Matters.

Except as herein otherwise expressly provided, the terms hereof shall be binding upon and shall inure to the benefit of the heirs, executors, administrators, successors and assigns, respectively, of Landlord and Tenant.  Each and every reference to the “Tenant” hereunder shall mean the Tenant named herein and its or their respective heirs, administrators, successors and assigns, unless otherwise expressly stated to the contrary.


Section 12.6
Governing Law.

This Lease shall be governed exclusively by the provisions hereof and by the laws of the Commonwealth of Massachusetts.


Section 12.7
Notices.

Whenever by the terms of this Lease notice, demand, or other communication shall or may be given either to Landlord or to Tenant, the same shall be in writing and shall be (i) by hand delivery, (ii) by registered or certified mail, return receipt requested, postage prepaid, or (iii) by a recognized overnight courier (such as Federal Express) furnishing a receipt upon delivery:

If intended for Landlord, addressed to the Town Manager at Landlord’s Address as set forth in the Special Provisions, (or to such other address or addresses as may from time to time hereafter be designated by Landlord by like notice) with a copy to:

Ryan D. Pace

Anderson & Kreiger LLP
One Canal Park, Suite 200

Cambridge, MA 02141

TEL: (617) 621-6528
FAX: (617) 621-6628

If intended for Tenant, addressed to it at Tenant’s Address as set forth in the Special Provisions (or to such other address or addresses as may from time to time hereafter be designated by Tenant by like notice) with a copy to:

Howard L. Levin 
Rich May, a Professional Corporation 

176 Federal Street
Boston, MA  02110 
TEL: (617) 556-3855 
FAX: (617) 391-5755

The same shall be deemed to be delivered on the earlier of (a) the date received, or (b) the date of delivery, refusal, or non‑delivery if and as indicated on the return receipt of the United States Postal Service or of such overnight courier.

Section 12.8
Tenant’s Obligations with Respect to Environmental Matters.

(a)
Tenant shall, at all times, comply with all applicable federal, state, and local environmental and other laws, ordinances, orders or regulations now or hereafter affecting or applicable to the Demised Premises, or the operation of Tenant’s business at the Demised Premises (the foregoing laws, ordinances, orders, and regulations are hereinafter collectively referred to as “Environmental Laws”).  

(b)
Tenant does hereby agree to indemnify, defend, and save and hold harmless Landlord from all claims, damages, losses, penalties actions, liens, demands, costs, liabilities, expenses, fines and judgments (including without limitation reasonable legal fees) attributable to any claims related to, resulting from or arising by reason of the following:  (i) generation, treatment, storage, discharge or disposal of Hazardous Substances (as defined below) on the Demised Premises; (ii) the violation of any Environmental Laws on the Demised Premises; and (iii) the violation of any of the provisions of this Section 12.8, in any case, including, without implied limitation, reasonable engineering, attorney’s and other professional fees and expenses for evaluating, and/or curing the same and for consulting, engineering, defending against any such claims or removing such Hazardous Substances, and for enforcing this indemnification.

For purposes of this Lease, “Hazardous Substances” shall mean, but shall not be limited to, any oil, petroleum product and any hazardous or toxic waste or substance, any substance which because of its quantitative concentration, chemical, radioactive, flammable, explosive, infectious or other characteristics, constitutes or may reasonably be expected to constitute or contribute to a danger or hazard to public health, safety or welfare or to the environment, including without limitation any asbestos (whether or not friable) and any asbestos-containing materials, lead paint, waste oils, solvents and chlorinated oils, polychlorinated biphenyls (PCBs), toxic metals, explosives, reactive metals and compounds,  radon gas, urea formaldehyde foam insulation and chemical, biological and radioactive wastes, or any other similar materials which are included under or regulated by any Environmental Laws.

Section 12.9
Security Deposit.
Tenant shall deposit a security deposit in the amount of the Security Deposit specified in the Special Provisions in the form of cash or a letter of credit with Landlord on or before the Term Commencement Date.  Said sum shall be held by Landlord as security for the faithful performance by Tenant of all the terms, covenants and conditions of this Lease to be kept and performed by Tenant and not as an advance rental deposit or as a measure of Landlord's damage in case of Tenant's default.  The Security Deposit shall not be mortgaged, assigned, transferred or encumbered by Tenant, and any such act on the part of Tenant shall be without force and effect and shall not be binding on Landlord.  If Tenant defaults with respect to any provision of this Lease, Landlord may use any part of the Security Deposit for the payment of any rent or any other sum in default or for the payment of any amount which Landlord may spend or become obligated to spend by reason of Tenant's default or to compensate Landlord for any other loss or damage which Landlord may suffer by reason of Tenant's default.  If any portion is so used, Tenant shall within five (5) days after written demand therefor deposit with Landlord an amount sufficient to restore the Security Deposit to its original amount, and Tenant's failure to do so shall be a material breach of this Lease.  Except to such extent, if any, as shall be required by law, Landlord shall not be required to keep the Security Deposit separate from its general funds, and Tenant shall not be entitled to interest on the Security Deposit.  If Landlord conveys Landlord's interest under this Lease, the Security Deposit, or any part not previously applied, may be turned over by Landlord to Landlord's grantee, and, if so turned over, Tenant agrees to look solely to such grantee for proper application of the Security Deposit in accordance with the terms of this section and the return thereof in accordance herewith.  If Tenant shall have fully and faithfully performed every provision of this Lease to be performed by it, the Security Deposit or any balance thereof shall be returned to Tenant at such time after termination of this Lease when Landlord shall have reasonably determined that all of Tenant's obligations under this Lease have been fulfilled.

Section 12.10
Amendments.

This Lease may not be amended, modified, supplemented or extended except by a written instrument executed by Landlord and Tenant.

Section 12.11
Integration.  

All prior understandings and agreements between the parties with respect to the subject matter of this Lease are merged within this Lease, which alone fully and completely sets forth the understanding of the parties..

Section 12.12
Brokers.  

Each of Landlord and Tenant each warrants and represents to the other that it has had no dealings or negotiations with any broker or agent in connection with this Lease.  Tenant agrees to pay, and shall hold Landlord harmless and indemnified from and against any and all costs, expenses (including without limitation counsel fees) or liability for any compensation, commissions and charges claimed by any broker or agent resulting from any such dealings by the indemnifying party with respect to this Lease or the negotiation thereof.

Section 12.13
Covenants Running with the Land.  

Tenant intends, declares, and covenants, on behalf of itself and all future holders of Tenant’s interest hereunder, that this Lease and the covenants and restrictions set forth in this Lease regulating and restricting the use, occupancy, and transfer of the Demised Premises (a) shall be and are covenants running with the Demised Premises, encumbering the Demised Premises for the Lease Term, binding upon Tenant and Tenant’s successors-in-interest; (b) are not merely personal covenants of Tenant; and (c) the benefits shall inure to Landlord.

Section 12.14
No Waiver.  

No waiver of any condition or agreement in this Lease by either Landlord or Tenant will imply or constitute a further waiver by such party of the same or any other condition or agreement.  No act or thing done by Landlord or Landlord’s agents during the Term will be deemed an acceptance of a surrender of the Demised Premises, and no agreement to accept such surrender will be valid unless in writing signed by Landlord.  No payment by Tenant, nor receipt from Landlord, of a lesser amount than the Base Rent, Additional Rent, or other charges or fees due as stipulated in this Lease will be deemed to be anything other than a payment on account of the same, and to the earliest due of the same.  No endorsement or statement on any check, or any letter accompanying any check or payment as rent, will be deemed an accord and satisfaction.  Landlord will accept such check for payment without prejudice to Landlord’s right to recover the balance of such rent or to pursue any other remedy available to Landlord.  If this Lease is assigned, or if the Demised Premises or any part thereof is sublet or occupied by anyone other than Tenant or permitted sublessees (if any), Landlord may collect rent from the assignee, subtenant, or occupant and apply the net amount collected to the rent reserved in this Lease.  No such collection will be deemed a waiver of the covenant in this Lease against assignment and subletting, or the acceptance of the assignee, subtenant, or occupant as Tenant, or a release of Tenant from the complete performance by Tenant of its covenants in this Lease.

Section 12.15
Counterparts.  

This Agreement may be executed in counterparts and all such counterparts shall be deemed to be originals and together shall constitute but one and the same instrument.

Signatures on following page

WITNESS the execution hereof, under seal, in any number of counterpart copies, each of which counterpart copies shall be deemed to be an original for all purposes as of the day and year first above written.

TENANT:

By:_________________________


Dennis Busa

LANDLORD:

Town of Lexington

By:_________________________

     Carl Valente, Town Manager
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