EMPLOYMENT AGREEMENT BETWEEN 

THE TOWN OF LEXINGTON, MASSACHUSETTS AND CARL F. VALENTE


This Agreement is made and entered into this 24th day of November 2008 pursuant to Chapter 41, Section 108N of the General Laws of Massachusetts and pursuant to Chapter 753 of the Acts of 1968 as amended (the “Town Manager Act”), between the Town of Lexington (the “Town”), a municipal corporation within the Commonwealth of Massachusetts, acting by and through its Board of Selectmen (the “Board”), and Carl F. Valente (“Mr. Valente”).  In consideration of the mutual promises and agreements hereinafter set forth, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Town and Mr. Valente agree as follows:

1. Employment.  The Town hereby agrees to employ Mr. Valente, and Mr. Valente agrees to accept employment, as the Town Manager of the Town commencing July 11, 2008 (the “Effective Date”).

2. Term.  The term of this Agreement (“Term”) shall be for a period of three years after the Effective Date.  The Term automatically shall renew on the same terms and conditions herein provided for successive periods of one-year each, unless either the Town or Mr. Valente gives the other party written notice of the election not to renew the Agreement at least 180 days prior to the expiration of the original Term or any one-year extension thereof.  Notwithstanding the foregoing, this Agreement may be terminated at any time in accordance with the provisions of Paragraph 7.   

3. Duties.  Mr. Valente shall faithfully perform all duties legally assigned to him by the Board in accordance with the Town Manager Act, and any other local, state and federal laws, rules, regulations and policies.  It is understood and agreed that Mr. Valente will adhere to the ICMA Code of Ethics.    

4. Compensation.  Upon the commencement of employment by Mr. Valente with the Town, the Town agrees to pay Mr. Valente for services rendered under this Agreement an initial monthly salary of $12,781.25 ($153,375 on an annualized basis), less applicable withholdings and deductions, payable in accordance with the Town’s usual practice for payment of its employees.  Mr. Valente’s monthly salary shall be subject to annual increase, as determined by the Board, in its sole discretion, provided, however, that Mr. Valente’s monthly salary shall not be decreased during the Term of this Agreement.  

5. Hours of Work.  Mr. Valente’s duties under this Agreement require that he be available 24 hours a day.  Mr. Valente agrees to devote the amount of time and energy during the Town’s normal business hours which is reasonably necessary to faithfully perform the duties of his position as Town Manager of the Town, and it is understood that Mr. Valente also shall attend meetings of the Board and other designated Committees as required or necessitated for the proper performance of his duties and functions, subject to the other provisions of this Agreement.   Notwithstanding the foregoing, it is agreed that Mr. Valente shall devote substantial time outside of the Town’s normal business hours to performing his duties, and to this end Mr. Valente shall be permitted to adjust his work schedule as he shall deem appropriate during said normal business hours, provided that the business of the Town is not adversely affected by any such adjustment in Mr. Valente’s work schedule.  If Mr. Valente will be absent from work for a full day for any reason, he shall provide advance notification to Board, if possible.

6. Other Employment.  During the Term of this Agreement, Mr. Valente shall not hold any public elective office and shall not engage in any other business activity.  Notwithstanding the foregoing, Mr. Valente may, on a part-time basis, perform consulting or teaching duties directly related to the profession of municipal management, provided that Mr. Valente obtains the consent of the Board prior to engaging in any such part-time consulting or teaching duties and provided that such part-time consulting or teaching duties do not constitute a conflict of interest under the terms of Chapter 268A of the Massachusetts General Laws (the “Conflict of Interest Law”).

7. Termination.  The following terms and procedures are established for the termination of this Agreement prior to the expiration of its Term.

A.
Termination by the Town for Cause.  The Town may, by vote of the Board, terminate this Agreement at any time for Cause by following the procedures set forth in Section 7 of the Town Manager Act.  For purposes of this Agreement, the Town shall have “Cause” to terminate this Agreement if any of the following have occurred: (1) gross misconduct of Mr. Valente; (2) insubordination by Mr. Valente; (3) any material breach of this Agreement by Mr. Valente; (4) arrest or indictment of Mr. Valente for a felony or for a violation of G.L. c. 268A; (5) conviction of, plea of guilty by, or admission of sufficient facts to enter a finding of guilt by Mr. Valente for any criminal offense; (6) inability of Mr. Valente to perform the essential functions of his position, with or without a reasonable accommodation, due to a physical or mental disability which continues for a period of 90 consecutive days or for 120 non-consecutive days during any 6 months during the Term of this Agreement.  In the event that the Town terminates this Agreement for Cause, all compensation and benefits provided to Mr. Valente by the Town pursuant to this Agreement or otherwise shall cease as of the date of termination, except that Mr. Valente shall receive any salary earned but unpaid through the date of termination, including any accrued but unused vacation time, and he shall continue to receive his monthly salary for a period of one month after the date of termination (the “Termination Benefit”).  The payment of the Termination Benefit, less the usual deductions and withholdings, shall be made in accordance with the Town’s usual payroll practices.

B.
Termination by the Town for Other than Cause.  The Town may, by vote of the Board, terminate this Agreement at any time for other than Cause by following the procedures set forth in Section 7 of the Town Manager Act, provided that prior to instituting such procedures the Town shall offer Mr. Valente the opportunity to resign in lieu of such termination for other than Cause, in which case Mr. Valente shall receive the Separation Benefit as provided under Paragraph 7(C) of this Agreement.  In the event that the Town terminates this Agreement for other than Cause, all compensation and benefits provided to Mr. Valente by the Town pursuant to this Agreement or otherwise shall cease as of the date of termination, except that Mr. Valente shall receive payment for any salary earned but unpaid through the date of termination, including any accrued but unused vacation time.  Further, Mr. Valente shall continue to receive his monthly salary and benefits, but expressly excluding the accrual of vacation time, for a period of one month after the date of termination (the “Severance Benefit”).  The payment of the Severance Benefit, less the usual deductions and withholdings, shall be made in accordance with the Town’s usual payroll practices.  In addition, provided that Mr. Valente first executes a comprehensive release in the form, and of a scope, acceptable to the Town, the Town shall continue the Severance Benefit for an additional two months, for a total of three months’ salary and benefits continuation from the date of termination.  It is expressly understood that a termination of this Agreement by reason of the expiration of the Term shall not be deemed to be a termination by the Town for other than Cause within the meaning of this paragraph.  

C.
Resignation by Mr. Valente for Good Reason.  Mr. Valente may resign his employment under this Agreement at any time for Good Reason by submitting four weeks’ written notice to the Board, provided that the Board in its sole discretion may allow a lesser amount of time of notice.  During the four-week notice period, Mr. Valente may not take any vacation leave unless expressly permitted by the Board in writing.  For purposes of this Agreement, Mr. Valente shall have “Good Reason” to resign if any of the following have occurred: (1) the Town materially reduces the salary or other financial benefits of Mr. Valente; (2) the Town eliminates the position of Town Manager; (3) the Town refuses, within twenty business days following written notice, to comply with any other material provision of this Agreement benefiting Mr. Valente; or (4) Mr. Valente resigns pursuant to a written request from the Board to do so.  In the event that Mr. Valente resigns for Good Reason, all compensation and benefits provided to Mr. Valente by the Town pursuant to this Agreement or otherwise shall cease as of the effective date of resignation, except that Mr. Valente shall receive payment for any salary earned but unpaid through the effective date of resignation, including any accrued but unused vacation time.  In addition, provided that Mr. Valente first executes a comprehensive release in the form, and of a scope, acceptable to the Town, the Town shall continue to provide Mr. Valente his monthly salary and benefits, but expressly excluding the accrual of vacation time, for a period of six months after the effective date of resignation (the “Separation Benefit”).  The payment of the Separation Benefit, less the usual deductions and withholdings, shall be made in accordance with the Town’s usual payroll practices. 

D.
Resignation by Mr. Valente for Other than Good Reason.  Mr. Valente may resign his employment under this Agreement at any time by submitting four weeks’ written notice to the Board, provided that the Board in its sole discretion may allow a lesser amount of time of notice.  During the four-week notice period, Mr. Valente may not take any vacation leave unless expressly permitted by the Board in writing.  In the event that Mr. Valente resigns for other than Good Reason, all compensation and benefits provided to Mr. Valente by the Town pursuant to this Agreement or otherwise shall cease as of the effective date of resignation, except that Mr. Valente shall receive payment for any salary earned but unpaid through the effective date of resignation, including any accrued but unused vacation time.   

8. Performance Evaluation.  The Board shall review and evaluate Mr. Valente at least once annually during the Term of this Agreement.  This evaluation shall be based on goals and objectives developed jointly by the Board and Mr. Valente.  Further, the Board may provide Mr. Valente with a summary written statement of the findings of the Board and provide an adequate opportunity for Mr. Valente to discuss his evaluation with the Board.  Annually, the Board, in conjunction with Mr. Valente, shall define such goals and objectives which they deem necessary for the proper operation of the Town and the attainment of the Board’s policy objectives and shall further establish a relative priority among those various goals and objectives, said goals and objectives to be reduced to writing.  Further, during the term of this Agreement Mr. Valente shall undertake a “360° evaluation” as required by the Credentialing Board of the International City/County Management Association.  The Selectmen agree to participate in this process.  This evaluation will be done solely at Mr. Valente’s expense.
9. Employee Benefits.  Except as expressly modified below, Mr. Valente shall be provided employee benefits based upon the Town’s General By-Laws and the regulations, policies and practices of the Town relating to general employee benefits including holidays, sick leave, leaves of absence, jury duty, military leave, group life and medical insurance, and retirement benefits generally provided to other management employees of the Town, as they now exist or hereafter may be amended at the discretion of the Board, and subject to the terms and conditions of any such employee benefit plan, policy or practice.  

A.
Deferred Compensation.  In fiscal year 2009 (beginning July 1, 2008), the Town shall make a payment of $6,250 to Mr. Valente’s account in the deferred compensation plan offered by the Town and selected by Mr. Valente (the “Deferred Compensation Account”).  In fiscal year 2010 (beginning July 1, 2009), the Town shall make a payment of $6,750 to the Deferred Compensation Account.  In fiscal year 2011 (beginning July 1, 2010), the Town shall make a payment of $7,250 to the Deferred Compensation Account.  The Town Manager shall notify the appropriate Town official in writing of the Deferred Compensation Account in which the payments are to be made.  For the purposes of this section, a Deferred Compensation Account shall be deemed to include a 457, 401(a) and Health Savings Retirement Account.
B.
Life and Disability Insurance.  Upon submission of reasonable and customary supporting documentation from Mr. Valente, the Town shall compensate Mr. Valente up to a maximum of $2,000 per fiscal year toward the cost of a life and/or disability insurance policy, as selected by Mr. Valente.  

C.
Cellular Phone. The Town shall compensate Mr. Valente $480 annually, payable in substantially equal monthly installments consistent with the Town’s general payroll procedures, toward the cost of Mr. Valente’s personal cellular phone.  Mr. Valente shall not be eligible for any other compensation or reimbursement for the use of his personal cellular phone for Town business.  In the event that Mr. Valente accepts a Town-provided cellular phone, this payment shall cease immediately upon such acceptance.    

D.
Automobile.  During the Term of this Agreement, the Town shall provide Mr. Valente, at his option, with either: (a) an automobile for use in the performance of his official duties for the Town and, upon submission of reasonable and customary supporting documentation from Mr. Valente, reimbursement for reasonable expenses for gasoline, tolls, parking and maintenance (Mr. Valente understands that the Town may be required to report the value of his personal use of the automobile to him as income for tax purposes); or (b) an automobile allowance of $3,500 per year, payable in substantially equal monthly installments (this automobile allowance shall be in lieu of the normal reimbursement the Town allows for the use of a personal automobile for Town business).  Mr. Valente agrees to maintain insurance coverage, at his own expense, for the automobile he uses in the performance of his official duties for the Town in the following minimum amounts: Bodily Injury - $100,000/$300,000; and Property Damage - $25,000.  If Mr. Valente is assigned a Town vehicle, he shall also be allowed to use it for commuting to and from work, which shall include limited incidental personal use (e.g., miscellaneous errands made on the way to and from work; personal appointments during the work day).  The use of the Town vehicle is not allowed for regular personal use.

E.
Vacation.  During the Term of this Agreement, the Town shall provide Mr. Valente with paid vacation time, which shall accrue on the first day of each month at the rate of 2.083 days per month (25 days per year on an annualized basis).  Vacation time of three or more consecutive working days shall be scheduled by Mr. Valente subject to the approval of the Board.  Mr. Valente may carry over a maximum of forty days of accrued but unused vacation time from one calendar year to the next.  Further, Mr. Valente shall be eligible to participate in the vacation buyback program provided for department heads in the Town, provided that such participation in the vacation buyback program shall be subject to the terms and conditions of that program and provided further that it is expressly understood that the Town, in its sole discretion, may modify or terminate any such vacation buyback program at any time.    
F.
Sick Leave.  Mr. Valente shall receive sick leave equal to that received pursuant to Town policy, and subject to the terms and conditions of Town policy.  

10. Business Expenses.  The Board hereby agrees to request in its budget reasonable funds that Mr. Valente can use at his discretion for legitimate business expenses including, but not limited to, the ICMA Annual Conference, out-of-state travel for Town business, professional development, educational expenses, professional and civic association dues, attendance at civic events attended in the performance of his official duties as Town Manager, official meetings and customary office expenses.  Mr. Valente shall submit reasonable and customary supporting documentation for any and all such legitimate business expenses.  All out-of-state travel shall require prior authorization from the Chair of the Board of Selectmen, or the Chair’s designee.

11. Notices.  Any and all notices required or permitted under this Agreement shall be sufficient if furnished in writing and given by delivery in hand or by registered mail, return receipt requested, addressed, if to the Town, to the attention of the Chairman of the Board at the Board’s office or to such other address as the Town may designate from time to time to Mr. Valente, and, if to Mr. Valente, to Mr. Valente’s last known residence.  Notice shall be deemed given, if by personal delivery, on the date of such delivery or, if by registered mail, on the date shown on the applicable return receipt.    

12. Deduction and Withholding.  Notwithstanding any other provision of this Agreement, any payments or benefits hereunder shall be subject to the withholding of such amounts, if any, relating to tax and other payroll deductions, as the Town reasonably determines it should withhold pursuant to any applicable law or regulation.

13. Others Terms and Conditions of Employment.  The Board may alter or amend any of the terms and conditions of Mr. Valente’s employment, provided such terms and conditions of employment are not materially inconsistent with the provisions of this Agreement or in conflict with local, state or federal law, rules and regulations.

14. Indemnification.  The Town shall indemnify Mr. Valente up to the amount of $2,000,000 (inclusive of any indemnification required by G.L. c. 258, § 13) for acts performed by him in good faith and within the scope of his employment with the Town, including reimbursement for any reasonable attorney’s fees and costs incurred by him in connection with such claims or suits involving Mr. Valente in his professional capacity as Town Manager for the Town.  The Town shall not defend, save harmless or indemnify Mr. Valente for any criminal act or for any intentional violation of civil rights of any person.  This Paragraph shall survive the termination of this Agreement or Section 13 of G.L. c. 258.  

15. Waiver.  No waiver of any provision hereof shall be effective unless made in writing and signed by the waiving party.  The failure of either party to require the performance of any term or obligation of this Agreement, or the waiver by either party of any breach of this Agreement, shall not prevent any subsequent enforcement of such term or obligation or be deemed a waiver of any subsequent breach.  

16. Governing Law.  This Agreement shall be construed under, and governed by, the laws of the Commonwealth of Massachusetts, without regard to any choice of law principal that would dictate the application of the laws of another jurisdiction.  

17. General Provisions.
A.
This Agreement shall become effective as of the Effective Date.  

B.
Except as expressly provided herein, this Agreement may not be amended, supplemented, revised or otherwise modified except by a writing signed by the parties hereto.  

C.
For purposes of the Fair Labor Standards Act, Mr. Valente shall be deemed an exempt employee.

D.
If any provision of this Agreement shall, for any reason, be held to be invalid or unenforceable in any respect, such invalidity or unenforceability shall not affect any other provision hereof, and this Agreement shall be construed as if such invalid or unenforceable provision had not been included herein.

E.
Mr. Valente’s obligations and duties under this Agreement shall be personal and shall not be assignable or delegable by him in any manner whatsoever.  This Agreement shall be binding upon and shall inure to the benefit of Mr. Valente and his executors, administrators, heirs, successors and permitted assigns, and upon the Town and its successors and assigns.  

F.
This Agreement constitutes the entire understanding and agreement between the parties hereto with regard to the subject matter hereof and supercedes all prior understandings and agreements, whether written or oral.   


________________________________________________________________________


IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as a binding contract as of the date first written above.

Town of Lexington Acting By
Town Manager

And Through its Board of Selectmen

____________________________



_____________________________

Selectman


Date



Carl F. Valente

Date

____________________________

Selectman


Date

____________________________

Selectman


Date

____________________________

Selectman


Date

____________________________

Selectman


Date
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