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I.  PARTIES

1.  The Department of Environmental Protection (hereafter the “Department” or the “MassDEP”) is a duly constituted agency of the Commonwealth of Massachusetts, having its principal office at One Winter Street, Boston, Massachusetts 02108.  The Department implements and enforces the Wetland Protection Act, M.G.L.c. 131, sec. 40 (the “Act”) and the regulations promulgated thereunder at 310 CMR 10.00 (the “Regulations”).

2. The Town of Lexington (“Respondent”) is a duly organized political subdivision of the Commonwealth of Massachusetts, with offices and mailing address for the purposes of this Order at 1625 Massachusetts Avenue, Lexington, Massachusetts, 02420.  
II.  STATEMENT OF FACTS

3. Respondent has altered a buffer zone and a jurisdictional resource area at the Dunback Meadow Conservation Area off of Allen Street in Lexington, Massachusetts (“Site”) without filing a Notice of Intent (“NOI”) and receiving an Order of Conditions (“OOC”) or without filing a Request For Determination of Applicability (“RDA”) and receiving a Determination of Applicability (“DA”). On November 7, 2006, based on a complaint, Department staff conducted an inspection of the Site and observed that mowing/altering had taken place in a jurisdictional wetland resource area--specifically a bordering vegetated wetland (“BVW”)--and in a buffer zone without first filing a NOI.

4. The Act states: 

No person shall remove, fill,…or alter any bank, riverfront area, fresh water wetland, coastal wetland, beach, dune, flat, marsh, meadow or swamp bordering … on any estuary, creek, river, stream, pond, or lake, or any land under such waters…without filing written notice of his intention to so remove, fill, … or alter, including such plans as may be necessary to describe such proposed activity and its effect on the environment and without receiving and complying with an Order of Conditions….

5. The Act further states, “Any person who violates the provisions of this section may be ordered to restore property to its original condition and take other actions deemed necessary to remedy such violations.”

6. The Regulations at 310 CMR 10.05(3)(a)(2) and 310 CMR 10.05(4)(a) requires the filing of a RDA or NOI, respectively, for work in a buffer zone and requires the filing of a NOI pursuant to 310 CMR 10.05(4)(a) for work in the BVW.  

7.  To date, the Respondent has filed neither a NOI nor a RDA for the work that altered a buffer zone and BVW at the Site.  Thus, the Respondent has failed to receive a RDA or an OOC regarding such work.

8. By failing to file either a NOI or RDA for work in a Buffer Zone, Respondent violated the Act  and the Regulations, specifically either 310 CMR 10.05(4)(a) or 310 CMR 10.05(3)(a)(2), respectively. 

9. By failing to file a NOI for work in an Area Subject to Protection Under the Act, namely a BVW, Respondent violated the Act and the Regulations, specifically 310 CMR 10.05(4)(a).

III. ORDER

9. For the reasons stated above, pursuant to the authority granted to the Department under the Act and the Regulations, and to prevent further unauthorized alteration to the BVW at the Site, the Department hereby orders the following:

Respondent shall immediately cease and desist all activity at the site that is in violation of the Act and the Regulations, including, but not limited to, mowing in the BVW and Buffer Zone

A. Respondent shall file a RDA or NOI and receive a final DA or OOC prior to performing any future activity on the Site in any area subject to jurisdiction of the Act.  

10. Notwithstanding this Order, the Department reserves the right to exercise the full extent of its legal authority to address the violations referenced herein and to obtain full compliance with all applicable requirements including but not limited to the issuance of Administrative Consent Order(s) with or without Penalties, issuance of subsequent Unilateral Enforcement Order(s), issuance of Penalty Assessment Notices, initiation of a civil judicial action seeking injunctive relief and/or the assessment of civil judicial penalties, or the initiation of criminal prosecution.  

11. Respondent is advised that M.G.L. c. 21A, sec. 16 provides for civil administrative penalties of up to twenty-five thousand dollars ($25,000) for each day after the issuance of this Order, that a violation identified in this Order continues or is repeated and for each violation of this Order.

12. This Order is an action of the Department.  If Respondent is aggrieved by this action, the Parties may request an adjudicatory hearing.  A request for a hearing must be made in writing and must be received by the Department as provided in 310 CMR 1.01 within twenty-one (21) days from the date of this Order.  Under 310 CMR 1.01(6)(b), the request must state clearly and concisely the facts that are the grounds of the request and the relief sought.  Additionally, the request must state why the Order is not consistent with applicable laws and regulations.  The original hearing request must be mailed to: 

Anne Hartley, Case Administrator

Office of Administrative Appeals and Dispute Resolution

Department of Environmental Protection

One Winter Street, 2nd Floor

Boston, MA 02108  

A valid check payable to the Commonwealth of Massachusetts in the amount of One Hundred Dollars ($100.00) for the filing fee must be mailed separately along with a transmittal form to:  

Commonwealth Master Lockbox

Department of Environmental Protection

P.O. Box 4062

Boston, MA 02241-4062

A copy of the transmittal form is attached for your convenience.  A copy of the hearing request shall also be sent to: 

Richard Tomczyk, Wetlands Section Chief

Northeast Regional Office

Department of Environmental Protection

205B Lowell Street

Wilmington, MA 01887

The request will be dismissed if the filing fee is not paid, unless the appellant is exempt or granted a waiver.  The Department may waive the adjudicatory hearing filing fee for a person who shows that paying the fee will create an undue financial hardship.  A person seeking a waiver must file, together with the hearing request as provided above, an affidavit setting forth the facts believed to support the claim of undue financial hardship.

13. Questions regarding the contents of this Order should be directed to Elizabeth Sabounjian, at 978-694-3259.

Issued on behalf of the Department of Environmental Protection this ____ day of November 2006 by:








_________________________________








Richard J. Chalpin, Regional Director

Department of Environmental Protection


Northeast Regional Office

205B Lowell Street

Wilmington, MA 01887


   

Fee Transmittal Form

Request for Adjudicatory Appeal

Department of Environmental Protection

 

	Person/Party Making Request:

(If appropriate, name group representative)
	Applicant (if applicable):

	Name: 
	Name:

	Street:
	Street:

	City/Town:
	City/Town:

	State/Zip Code:
	State/Zip Code:

	Phone:
	 

	Project Location:
	

	DEP File or ID Number:
	

	Amt. Of Filing Fee Attached: $
	


 

Instructions

1. Send this form and check or money order for $100.00, payable to the Commonwealth of Massachusetts, to the DEP Lockbox at: Department of Environmental Protection, Box 4062, Boston, MA 02211.

2. Send a copy of this form and a copy of the check or money order with the Request for an Adjudicatory Appeal to: Docket Clerk, Office of Administrative Appeals, One Winter Street, Boston, MA 02108.

 

Important!

This form is intended for fee transmittal only. The contents of a request for an adjudicatory appeal (Notice of Claim) are established at 310 CMR 1.01 (6) and the substantive statutes and regulations governing the Department’s action.
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